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ALL APPEARANCES WILL BE BY ZOOM 
 
For matters where an appearance is required, the parties should appear by Zoom unless told to 
appear by another method. For all other matters, if argument is requested appearances will be 
by Zoom.  
 
Please email Dept9@contracosta.courts.ca.gov and opposing counsel by 4:00 p.m. if oral 
argument is requested and include specification to be argued.. 
 
Zoom hearing information 

https://www.zoomgov.com/j/1605833975?pwd=KzlPczZuakdhdGhRQTRhc1NRSGFIdz
09 
 
 

 
    

1. 9:00 AM CASE NUMBER:  C22-00793 
CASE NAME:  NOBLE LEARNING ACADEMY  VS.  WALNUT CREEK PRESBYTERIAN CHURCH 
HEARING ON DEMURRER TO COMPLAINT 
*TENTATIVE RULING:* 
 
The hearing is continued to August 29, 2022, at 9:00 a.m., in Department 9. 

 
 

  

 

 
    

2. 9:00 AM CASE NUMBER:  C22-00943 
CASE NAME:  JOHN DOE 7031 VS.  MARCOS URIBE 
HEARING ON DEMURRER TO COMPLAINT 
*TENTATIVE RULING:* 
 
Before the Court is Defendant West Contra Costa Unified School District’s (“Defendant” or the 

“District”) Demurrer to Complaint. The Demurrer is directed toward Plaintiff’s forth cause of action 

for sexual harassment. 

Defendant’s demurrer is sustained without leave to amend.  

Summary of Allegations 

Defendant Marcos Uribe was hired by moving Defendant West Contra Costa Unified School District to 

teach at Pinole Middle School (the “School”) in 2004. Uribe began to sexually groom Plaintiff during 

his 8th grade school year. Uribe spent an abnormally large amount of time with Plaintiff and his 

friends, and showed obvious favoritism toward Plaintiff. This included picking up Plaintiff from school, 

taking him to movies, and to get pizza, among other things. All of the actions taken by Defendant 

mailto:Dept9@contracosta.courts.ca.gov
https://www.zoomgov.com/j/1605833975?pwd=KzlPczZuakdhdGhRQTRhc1NRSGFIdz09
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Uribe were done in plain view of teachers, faculty, staff, and administration of the School. Over the 

course of this time, Uribe began to sexually assault Plaintiff when taking him home from School. 

Uribe was only removed from campus in 2007, after at least 2 other students reported sexual 

misconduct by Uribe.  

Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 

Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) The Court treats the demurrer as 

admitting all material facts properly pleaded but disregards contentions, deductions, or conclusions 

of law. (City of Atascadero v. Merrill Lynch, Pierce, Fenner, & Smith, Inc. (1984) 68 Cal.App.4th 445, 

459.) 

A demurrer lies only for defects appearing on the face of the complaint or from matters of which the 

court must or may take judicial notice. (CCP 430.40; see Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) 

In addition, the court will “accept as true both facts alleged in the text of the complaint and facts 

appearing in exhibits attached to it.” (Mead v. Sanwa Bank California (1998) 61 Cal.App.4th 561, 567.) 

“If the facts appearing in the attached exhibit contradict those expressly pleaded, those in the exhibit 

are given precedence.” (Ibid.) In addition, facts pleaded in the complaint are not accepted as true if 

they contradict or are inconsistent with facts judicially noticed by the court. (See e.g. Cansino v. Bank 

of America (2014 224 Cal.App.4th 1462, 1474 (rejecting allegation contradicted by judicially noticed 

facts; Weil & Brown et al., CAL. PRAC. GUIDE: CIV. PRO. BEFORE TRIAL (The Rutter Group 2020) ¶7:46 

and cases cited therein.) 

Analysis  

Unruh Civil Rights Act  

Defendant contends that Civil Code section 51.9 is a part of the Unruh Civil Rights Act (the “Act” or 

“Unruh”), citing a couple of cases which appear to include section 51.9 under the umbrella of the Act 

– West Shield Investigations & Security Consultants v. Superior Court (2000) 82 Cal.App.4th 935 and 

Brown v. Smith (1997) 55 Cal.App.4th 767. As it is part of the Unruh Act, Defendant argues, then the 

claim fails as the Unruh Act does not apply to public school districts based on the findings of the First 

District Court of Appeal in Brennon B. v. Superior Court of Contra Costa County (2020) 57 Cal.App.5th 

367. It is worth noting that the California Supreme Court recently issued its opinion in the Brennon B. 

matter, wherein the Court confirmed that “the Unruh Civil Rights Act does not reach public school 

districts engaged in the provision of a free and public education to students.” (Brennon B. v. Superior 

Court (Aug. 4, 2022) No. S266254, 2022 Cal.LEXIS 4562 at *28.)  

Plaintiff’s argues that section 51.9 is not part of the Unruh Act, citing to the California Supreme Court 

case of Hughes v. Pair (2009) 46 Cal.4th 1035, which held: 

Civil Code section 51.9 has sometimes been described as being part of the Unruh Civil 

Rights Act, presumably because of that statute’s close proximity in the Civil Code to 
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the Unruh Civil Rights act, which appears in section 51 of the Civil Code. (See Brown v. 

Smith (1997) 55 Cal.App.4th 767, 774-775 [64 Cal. Rptr. 2d 301.]) But Civil Code 

section 51 is the only statute comprising the Unruh Civil Rights Act. As that statute 

states, “This section shall be known, and may be cited, as the Unruh Civil Rights Act.” 

(Civ. Code, § 51, italics added; see Gatto v. County of Sonoma (2002) 98 Cal.App.4th 

744, 757.) 

Defendant argues that despite this statement by the California Supreme Court, section 51.9 is and 

should be considered part of the Act. (Reply at II A.) It appears that the statement by the California 

Supreme Court is clear and should be countenanced. As Civil Code section 51.9 is not a part of the 

Unruh Act, Defendant’s arguments regarding the limiting scope of Unruh as applied to Plaintiff’s 

section 51.9 cause of action are without merit and disregarded. This does not mean, however, that 

section 51.9 does apply to school districts. 

Civil Code section 51.9 

Section 51.9 provides, in relevant part: 

A person is liable in a cause of action for sexual harassment under this section when 

the plaintiff proves all of the following elements: 

(1) There is a business, service, or professional relationship between the plaintiff and 

defendant …. Such a relationship may exist between a plaintiff and a person, 

including, but not limited to, any of the following persons: 

… 

E. Teacher 

(2) The defendant has made sexual advances, solicitations, sexual requests, demands 

for sexual compliance by the plaintiff, or engage in other verbal, visual, or 

physical conduct of a sexual nature … that were unwelcome and pervasive or 

severe. 

(3) The plaintiff has suffered or will suffer economic loss or disadvantage or personal 

injury, including, but not limited to, emotional distress or the violation of a 

statutory or constitutional right, as a result of the conduct described in paragraph 

(2). 

Civil Code Section 52(b) provides, in relevant part, that “[w]hoever denies the right provided 

by Section 51.7 or 51.9, or aids, incites, or conspires in that denial, is liable for each and every 

offense…”  

Defendant contends section 51.9 does not apply to it because tort liability of public entities 

must be based on a specific statute declaring them liable, or at least creating some specific 

duty of care, and not on general tort provisions. (Demurrer at 7:4-8.) Thus, as section 51.9 

does not “specifically state that school districts are liable under the statute,” Defendant 
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contends section 51.9 does not apply to public school districts, such as itself. Defendant 

argues that even though section 51.9 “highlights teachers as one of the relationships to which 

the statute can apply, there is no indication that the statute applies to any entity, let alone a 

government entity.” (Id. at 7:13-15.) 

Plaintiff argues that section 51.9’s reference to “person” is not limited to natural person. 

In support, Plaintiff cites C.R. v. Tenet Healthcare Corp. (2009) 169 Cal.App.4th 1094, which 

noted that nothing in the legislative history “support the conclusion that the Legislature 

intended to hold a natural person liable for sexual harassment in the context of ‘business, 

service, or professional’ relationships which often involve corporations.” (Id. at 1110.) 

As such, the C.R. court found that the term “person” in section 51.9 was not limited to natural 

person, but also included corporations. (Ibid.) Since section 51.9 has been found to apply to 

corporations, it can and should apply to Defendant, argues Plaintiff.  

A public entity has no liability for any injury unless provided by statute. (Guzman v. County of 

Monterey (2009) 46 Cal.4th 887, 897 citing Gov’t Code 815 (a); see also Hoff v. Vacaville 

Unified School Dist. (1998) 19 Cal.4th 925, 932.) “Thus, in California, ‘all government tort 

liability must be based on statute [citation].’” (Hoff, 19 Cal.4th at 932 quoting Lopez v. 

Southern Cal. Rapid Transit Dist. (1985) 40 Cal.3d 780, 785 fn. 2.) “‘In the absence of a 

constitutional requirement, public entities may be held liable only if a statute … is found 

declaring them to be liable.’” (Hoff, 19 Cal.4th at 932 quoting County of Sacramento v. 

Superior Court (1972) 8 Cal3d 479, 481.)  

Although Plaintiff’s above analysis tends to show that section 51.9 is not limited to natural 

persons, it does not address the issue with respect to a governmental entity. It may be true 

that section 51.9 applies to corporations as well as individuals, but that does not mean that it 

applies to governmental entities. There is nothing in section 51.9 that specifically states that it 

applies to a government entity. Nor has Plaintiff cited to any authority to show that it should 

so apply. The Court has been unable to find a published California case that has allowed a 

claim under section 51.9 to move forward against a school district.  

It also appears that the reasoning of the California Supreme Court in Brennon B. supports this 

conclusion. There, the Unruh Act uses the term “business establishments,” where under 

section 51.9 a person must show that there is a “business, service, or professional 

relationship” between the parties. As the Court noted: “We do not dispute that a school 

district provides a service to members of the public, as [Plaintiff] argues, but a school district’s 

provision of public education is not generally understood as being carried out in the 

commercial, transactional manner that is characteristic of a ‘business establishment.’” 

(Brennon B., supra, at *14.) Similarly, a school district does not stand in a “business, service, 

or professional relationship” with its students by providing public education to them. 
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Vicarious Liability 

Respondeat superior  

Defendant contends it cannot be held vicariously liable for the actions of its teacher Uribe 

under a theory of respondeat superior, because his actions fall outside the scope of his 

employment. (Demurrer at section V(A)(3); see e.g. John R. v. Oakland Unified School Dist. 

(1989) 48 Cal.3d 438, 441 holding that “while the school district may be liable if its own direct 

negligence is established, it cannot be held vicariously liable for its employee’s torts” under a 

respondeat superior theory.) Plaintiff does not appear to dispute this assertion.  

Plaintiff, however, contends that the basis for his claim does not focus on Uribe’s actions, but 

instead on the actions and inactions of various other employees of Defendant. Instead, 

Plaintiff maintains that Defendant’s “other employees, while acting within the course and 

scope of their own employment, ratified, aided, and/or incited Uribe’s sexual misconduct by 

failing to investigate, supervise, and report Uribe’s obviously inappropriate conduct.” (Opp. at 

10:5-8.) As Plaintiff is not attempting to impute liability onto Defendant through Uribe’s 

actions, but the actions (or inactions) of other employees of Defendant, Plaintiff maintains 

that the cases cited by Defendant are inapplicable.  

As noted above, Civil Code Section 52(b) provides, in relevant part, that “[w]hoever denies 

the right provided by Section 51.7 or 51.9, or aids, incites, or conspires in that denial, is liable 

for each and every offense…” This is the basis under which Plaintiff is attempting to hold 

Defendant liable – for allegedly aiding, inciting, or conspiring with Uribe. Neither party argues, 

and there appear to be no allegations, that Defendant incited or conspired with Uribe. The 

focus of the arguments appears to be that Defendant, through its employees other than 

Uribe, aided Uribe in his actions.  

Aiding and abetting 

“California has adopted the common law rule for subjecting a defendant to liability for aiding 

and abetting a tort.” (Casey v. U.S. Bank Nat. Assn. (2005) 127 Cal.App.4th 1138, 1144.) 

“Liability may … be imposed on one who aids and abets the commission of an intentional tort 

if a person (a) knows the other’s conduct constitutes a breach of duty and gives substantial 

assistance or encouragement to the other to so act or (b) gives substantial assistance to the 

other in accomplishing a tortious result and the person’s own conduct, separately considered, 

constitutes a breach of duty to the third person.’” (Fiol v. Doellstedt (1996) 50 Cal.App.4th 

1318, 1325 quoting Saunders v. Superior Court (1994) 27 Cal.App.4th 832, 846.)  

“Mere knowledge that a tort is being committed and the failure to prevent it does not 

constitute aiding and abetting,” as the “mere failure to act does not constitute the giving of 

‘substantial assistance or encouragement’ to the tortfeasor.” (Fiol, 50 Cal.App.4th at 1326.) 

“California courts have long held that liability for aiding and abetting depends on proof the 

defendant had actual knowledge of the specific primary wrong the defendant substantially 
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assisted.” (Casey v. U.S. Bank Nat. Assn. (2005) 127 Cal.App.4th 1138, 1145.) 

Here, Plaintiff contends that the District is liable because its employees (other than Mr. Uribe) 

failed to act to prevent Mr. Uribe from sexually assaulting Plaintiff. However, as noted above, 

the failure to act is not the same as providing “substantial assistance or encouragement.” 

In addition, there are no allegations that any of the other District employees had actual 

knowledge of the specific harm (i.e. sexual assault) that was being performed by Mr. Uribe.  

Plaintiff argues “knowledge is commonly proven by facts that give rise to the inference of 

knowledge,” and that it was reasonably foreseeable to the District employees that ignoring 

Mr. Uribe’s behavior would lead to sexual assault. (Opp. at 12:9-19.) All of Plaintiff’s 

authority, however, relate to general negligence claims – and not aiding and abetting claims. 

Thus, they are not applicable to the Plaintiff’s contention regarding section 52’s requirement 

that a party must ‘aid’ the perpetrator to be liable under section 51.9. 

Ratification 

As noted above, as the Court finds that there is no basis to find that a cause of action under 

Sections 51.9 or 52 can be maintained against a governmental agency, such as the District, 

there is no basis for finding liability under those Sections under a ‘ratification’ theory. 

As Defendant observes, all of the allegations regarding the actions of the Defendant 

employees appear to be more properly directed toward a negligence cause of action.  

Plaintiff’s citation to C.R. v. Tenet Healthcare Corp. (2009) 169 Cal.App.4th 1094 is unavailing 

as that case pertained to whether a corporation could have ratified an employee’s conduct – 

and did not relate to a governmental entity.  

Based on the above, Defendant’s demurrer to the fourth cause of action for sexual harassment is 
sustained without leave to amend. (CCP 431.10(e).) “Leave to amend should be denied where 
the facts are not in dispute and the nature of the claim is clear, but no liability exists under 
substantive law.” (Lawrence v. Bank of Am. (1985) 163 Cal.App.3d 431, 436 multiple citations 
omitted.) Here, there is no liability against the District under Sections 51.9 or 52. As such, leave 
to amend would be futile.   

 
 

  
    

3. 9:00 AM CASE NUMBER:  C22-00943 
CASE NAME:  JOHN DOE 7031 VS.  MARCOS URIBE 
HEARING ON MOTION  TO STRIKE PORTIONS OF COMPLAINT 
*TENTATIVE RULING:* 
 
Before the Court is Defendant West Contra Costa Unified School District’s (“Defendant” or the 

“District”) Motion to Strike Portions of Complaint (“Motion”). 
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Defendant’s Motion is granted in part and denied in part, as explained below.  

Summary of Allegations 

Defendant Marcos Uribe was hired by moving Defendant West Contra Costa Unified School District to 

teach at Pinole Middle School (the “School”) in 2004. Uribe began to sexually groom Plaintiff during 

his 8th grade school year. Uribe spent an abnormally large amount of time with Plaintiff and his 

friends, and showed obvious favoritism toward Plaintiff. This included picking up Plaintiff from school, 

taking him to movies, and to get pizza, among other things. All of the actions taken by Defendant 

Uribe were done in plain view of teachers, faculty, staff, and administration of the School. Over the 

course of this time, Uribe began to sexually assault Plaintiff when taking him home from School. Uribe 

was only removed from campus in 2007, after at least 2 other students reported sexual misconduct 

by Uribe.  

Standard 

Any party, within the time allowed to respond to a pleading, may serve and file a notice of motion to 

strike the whole or any part of the pleading. (Code Civ. Proc. (“CCP”) §435(b)(1); Cal. Rules of Court, 

Rule 3.1322(b).) The court may, upon a motion or at any time in its discretion and upon terms it 

deems proper: (1) strike out any irrelevant, false, or improper matter inserted in any pleading; or (2) 

strike out all or any part of the pleading not drawn or filed in conformity with the laws of California, a 

court rule, or an order of the court. (CCP §§ 436(a)-(b); Stafford v. Schultz (1954) 42 Cal.2d 767, 782 

[“matter in a pleading which is not essential to the claim is surplusage; probative facts are surplusage 

and may be stricken out or disregarded”].) 

“In passing on the correctness of a ruling on a motion to strike, judges read allegations of a pleading 

subject to a motion to strike as a whole, all parts in their context, and assume their truth.” (Clauson v. 

Superior Court (1998) 67 Cal.App.4th 1253, 1255.) 

Analysis  

 Defendant argues that a number of paragraphs should be stricken as under California law 

“public schools cannot be liable under a ‘negligent failure to educate’ theory” citing Peter W. 

v. San Francisco Unified School Dist. (1976) 60 Cal.App.3d 814 (Motion at 4:19-27.) Peter W. 

pertained to a claim of negligence based on the failure to provide Plaintiff with a proper 

education. It is unclear how that case relates to the current matter.  

Defendant’s citation to Doe v. United States Youth Soccer Assn., Inc. (2017) 8 Cal.App.5th 

1118 is likewise inapposite. There, Plaintiff argued that Defendant soccer organizations had a 

duty to protect her from abuse by her coach by “warning, training, or educating her (either 

directly or through her parent or adult employees or team volunteers) about the risk of sex 

abuse in their programs from their coaches and of its guidelines to protect her and best 

practices for youth to avoid abuse.” (Id. at 1138 emphasis added.) The court found no such 

duty. It is again unclear how this case relates to the issues in this matter. 
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Plaintiff argues that the duty of care owed by a school district and its employees “includes the 

duty to use reasonable measures to protect students from foreseeable injury at the hands of 

third parties acting negligently or intentionally.” (Opp. at 5:26-6:2 quoting C.A. v. William S. 

Hart Union High Sch. Dist. (2012) 53 Cal.4th 861, 870.) As such, supervisory employees of a 

school district “have the responsibility of taking reasonable measures to guard pupils against 

harassment and abuse from foreseeable sources, including any teachers or counselors they 

know or have reason to know are prone to such abuse.” (Id. at 871.)  

Defendant does not dispute that it can be liable under theories of negligence, negligent 

supervision, and negligent retention. Under each of these legal theories, there must be a duty 

shown to have been breached. Defendant contends that Plaintiff’s allegations, if allowed to 

stand “would – in essence – mandate new affirmative duties upon public school entities, 

resulting in additional causes of action against unsuspecting public-school districts and 

creating a tidal wave of negative implications ….” (Reply at 4:8-11.)  

The allegations, however, are not statements of law. They are merely assertions by the 

Plaintiff framing what it believes Defendant should have done to protect Plaintiff. Although a 

plaintiff can state a cause of action for negligence in general terms, a plaintiff generally “must 

indicate the acts or omissions which are said to have been negligently performed.” (Guilliams 

v. Hollywood Hospital (1941) 18 Cal.2d 97, 101.) Although stated as a ‘duty’ to perform a 

certain way, the Complaint fairly sets forth the acts or omissions that Plaintiff contends form 

the basis of their claims.  

Based on the above, Defendant’s motion to strike paragraphs 61, 64, 73, 74, 75, 79 is denied. 

The portions of paragraphs 57 and 59 at issue, however, are allegations of purely legal 

contentions, and not factual allegations framing the basis for Plaintiff’s claims. In addition, the 

legal assertions are irrelevant to the current matter. As Defendant points out, California 

Constitution Article I, section 28(a), which is part of the Victim’s Bill of Rights” enacted by 

voter initiative as Proposition 8 in 2008, pertains specifically and solely to the criminal justice 

system. (Brosnahan v. Brown (1982) 32 Cal.3d 236, 242, 247-48.) This change to the California 

Constitution did not provide any additional civil law rights, or expand liability of school 

districts relating to civil liability. As such, references and allegations relating to it are 

irrelevant to this matter. In addition, Plaintiff has not shown that the allegation at issue in 

paragraph 59 is relevant to the current matter.  

As such, Defendant’s motion to strike portions of paragraphs 57 and 59 is granted.  

With respect to paragraph 97, which is contained within cause of action four for sexual harassment, 
the Defendant’s demurrer to the fourth cause of action was sustained, so the motion to strike is 
denied as moot, as that paragraph no longer applies to Defendant District. 
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4. 9:00 AM CASE NUMBER:  MSC17-00286 
CASE NAME:  AFFINITO VS. AFFINITO 
HEARING ON MOTION FOR RECONSIDERATION TO SUBSTITUTE MICHAEL JAMES GUITARD, 
MANAGING AGENT OF DEFENDANT RURIK, AS DOE NO. 4 
*TENTATIVE RULING:* 
 
This motion is off-calendar for Department 9, as the case has been transferred in its entirety to 
Department 36. 
 

 

  
    

5. 9:00 AM CASE NUMBER:  MSL20-01716 
CASE NAME:  NICHOLSON VS. DONALDSON 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES IN SECOND AMENDED COMPLAINT 
*TENTATIVE RULING:* 
 
The motion is denied as moot. 
 

 

  
    

6. 9:00 AM CASE NUMBER:  MSL20-01716 
CASE NAME:  NICHOLSON VS. DONALDSON 
HEARING ON DEMURRER TO SECOND AMENDED COMPLAINT 
*TENTATIVE RULING:* 
 
On May 23, 2022, Plaintiff filed a Second Amended Complaint.   
 
The court had earlier sustained a demurrer to the First Amended Complaint on April 25, 2022, with 
leave to amend.  At that time the court emphasized, “The Court has granted leave to amend only in 
an abundance of caution; the Court is not confident that plaintiff can successfully amend in light of 
the fundamental nature of the pleading defects identified….” (Order, April 25, 2022) 
 
Plaintiff’s Second Amended Complaint stated that it “re-avers all allegations set forth in paragraphs 
1-69 of the original and First Amended Complaints” and then added three additional paragraphs 
(i.e., paragraphs 70-72) to it. Plaintiff also simply scratched out the word “First” on the caption to the 
slightly amended complaint, and then interlineated the word “Second” in its place. Nothing in those 
new paragraphs altered the factual underpinning or legal reasoning that supported the sustaining of 
the earlier demurrers. 
 
On September 21, 2021, Plaintiff had filed a First Amended Complaint asserting a motor vehicle 
accident causing personal injury occurred on May 9, 2018 naming Amy Lynn Donaldson and “Geico, 
Inc.” as the defendants. This First Amended Complaint mirrored an earlier complaint filed against the 
same parties.  
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Geico Casualty Company (hereinafter “Geico”) has filed another demurrer to the Second Amended 
Complaint asserting that the Plaintiff has no claim directly against the liability insurer for the alleged 
injuries and damages which occurred as a result of this collision.   
 
Plaintiff objects to the demurrer. 
   
As previously outlined in the court’s order on the demurrer to plaintiff’s original complaint, and 
then again to plaintiff’s First Amended Complaint, California Insurance Code section 11580(b)(2) 
provides “that whenever judgment is secured against the insured  . . .in an action based upon bodily 
injury, death, or property damage, then an action may be brought against the insurer on the policy 
and subject to its terms and limitations, by such judgment creditor to recover on the judgment.”  
To collect a judgment from the insurer under a liability policy, the injured party is compelled, under 
the direct action statute (Insurance Code §11580, subd (b)(2)) to bring two lawsuits, first against the 
insured, then against the insurer.” (Billington v. Interinsurance Exchange of Southern California 
(1969), 71 Cal. 2d 728.)  . 
 
Significantly, the insurer’s duty to settle “run(s) to the insured and not to the injured claimant.” 
(Murphy v. Allstate Ins. Co. (1976) 17 Cal 3d 937, 941.)  Additionally, legal impediments and barriers 
to bringing a lawsuit under Insurance Code section 790.03(h)). (See also Tricor Cal. v. Superior Court 
(1990) 220 Cal.App. 3d 880)  
 
For these reasons, Geico’s demurrer is sustained without leave to amend to all of plaintiff’s seven 
causes of action in his Second Amended Complaint.  
 

 

     

7. 9:00 AM CASE NUMBER:  MSL22-00020 
CASE NAME:  LVNV FUNDING VS. QUESADA 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
*TENTATIVE RULING:* 
 
Plaintiff has moved for an order requesting admissions to be deemed true.   

Plaintiff served Set One of Request for Admissions on defendant by mail on March 21, 2022. 
(Wilson Decl. p. 2, lines 22-26, Exhibit 1). Defendant failed to serve any responses. (Id., at 
p. 8, lines 3-5). In the absence of any response, plaintiff’s counsel sent a letter to defendant 
on May 2, 2022, informing him about the failure to respond and indicating the intention to file 
a motion. (Wilson Decl. p. 8, lines 6-10, Exhibit 2). No opposition to the motion has been filed.  

The motion is granted.   

All admissions and genuineness of the documents requested in Set One (i.e., requests 1-11) 
are deemed to be true. (Code Civ. Proc. § 2033.280(b)). 
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8. 9:00 AM CASE NUMBER:  MSL22-00231 
CASE NAME:  CROWN ASSET VS. IGNACIO 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL - CIVIL 
*TENTATIVE RULING:* 
 
Appearance required. 

 
 

 
    

9. 10:00 AM CASE NUMBER:  MSL21-00949 
CASE NAME:  CAPITAL ONE BANK VS. WALKER 
 COURT TRIAL – SHORT 
*TENTATIVE RULING:* 
 
Parties to appear and be ready for short cause trial.  A failure to appear may result in the imposition 
of sanctions. 

 
 

 

 
    

10. 10:00 AM CASE NUMBER:  MSL21-01069 
CASE NAME:  JPMORGAN VS. KWONG 
 COURT TRIAL   
*TENTATIVE RULING:* 
 
Parties to appear and be ready for short cause trial.  A failure to appear may result in the imposition 
of sanctions. 

 
 

 

***ADD ON*** 

    

11. 9:00 AM CASE NUMBER:  MSC21-00656 
CASE NAME:  DEANE VS. HISEY 
 HEARING ON MOTION FOR SUMMARY JUDGMENT 
*TENTATIVE RULING:* 
 
 Defendant American Auto Shipping, Inc.’s Motion for Summary Judgment is denied. 
The reasons follow.  
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Procedural Background 
 
Plaintiff Olga Deane (“Plaintiff”) filed this wrongful death action against Defendant American Auto 
Shipping, Inc. (“AAS”), an automobile transport broker, for the wrongful death of her son, Ivan 
Stepkin (“Stepkin”). On November 20, 2020, Stepkin was killed in a motor vehicle accident with 
Defendants K Double H Transportation, Inc. (“KDH”) and its driver Kendall Harlan Hisey (“Hisey”). AAS 
had arranged for KDH to transport a vehicle for its customer, Justin Salter (“Salter”). 
Plaintiff’s motor vehicle cause of action alleges an agency relationship among the defendants. 
Plaintiff’s negligence cause of action is based on AAS’s negligent retention of KDH. On April 13, 2022, 
AAS filed this motion for summary judgment arguing KDH was non-agent independent contractor at 
the time of the accident and that AAS exercised reasonable care in selecting KDH to transport Salter’s 
vehicle. Plaintiff filed an opposition on July 25, 2022. AAS filed a reply on August 3, 2022. The case is 
set for a jury trial on November 14, 2022. 
 
Material Facts in Support of Motion 
 
The following undisputed and disputed material facts are taken from AAS’s Separate Statement of 
Undisputed Material Facts (“Def.’s Facts.”)  
 
Defendant AAS is an auto shipping broker. AAS holds itself out by advertisement as arranging for the 
transportation of vehicles by motor carriers. AAS is registered as a broker with the United States 
Department of Transportation (“USDOT”). (Def.’s Fact Nos. 1-7.) 
 
AAS is not a motor carrier. AAS acts as an intermediary between customers who need vehicles 
transported and the motor carriers available to perform the transport. When a customer calls, AAS 
takes their information and provides a price quote through a computer program. If the customer 
agrees to the quote, AAS take a fee of approximately 20%, and the dispatch department posts the 
assignment to Centradispatch.com, a proprietary “load board” for shippers and brokers to post 
available loads and find carriers for the job. (Id., Nos. 8-12.) 
  
To be a member on Centraldispatch.com, a motor carrier must show an active motor carrier license 
with the Federal Motor Carrier Safety Administration (“FMCSA”) and a minimum auto insurance 
policy in the name of the carrier or owner. These documents are kept by Centraldispatch.com and can 
be accessed by brokers for review. On Centradispatch.com, car shipping brokers, including AAS, rate 
the motor carriers positive, neutral, or negative. AAS only uses carriers rated 98% positive or higher 
with 10 or more ratings. AAS dispatchers also check to make sure a potential motor carrier has a 
common carrier license from the USDOT Motor Carrier Division. Dispatchers review the motor 
carrier’s commercial auto insurance certificate to ensure it is current. AAS dispatchers also check the 
company’s “Do Not Use” list to ensure a motor carrier has not been banned from AAS. (Id., 13-17.) 
  
Once a dispatcher has assigned a shipment to a carrier through Centradispatch.com or other load 
board, such as ship.cars, the motor carrier is responsible for contacting the customer, setting a pickup 
time and picking up the vehicle. At the pickup point, the carrier and customer sign a contract between 
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themselves. Once the load is assigned to a carrier, AAS is not involved with the actual shipping of the 
vehicle. AAS remains available to help the customer with questions during the shipping process. AAS 
does not pay motor carriers for shipping vehicles, except for bonuses for difficult-to-reach locations. 
AAS does not vet a carrier’s individual drivers. AAS does not supervise or direct a carrier’s shipping of 
any vehicle, or provide the carrier with trucks or trailers for shipping purposes. (Id., Nos. 18-25.)  
On November 8, 2020, Salter contacted AAS to help him facilitate the shipping of Salter’s Ford F-150 
truck from San Rafael, California, to La Madera, New Mexico. AAS quoted a price for the shipping. 
Salter accepted AAS’s quote. AAS listed the assignment on Centraldispatch.com and ship.cars.com. 
AAS offered a $75 bonus to any carrier that would accept the job due to the remote delivery location. 
(Id., Nos. 26-31.) 
 
On November 19, 2020, KDH accepted the Salter assignment. AAS had never given KDH an 
assignment before. AAS checked KDH’s carrier packet on Centraldispatch.com. KDH had a valid motor 
carrier’s license through the USDOT and current insurance coverage. KDH had a 98% or higher 
positive rating on Centradispatch.com and did not appear on AAS’s “Do Not Use” list. (Id., Nos. 32-
38.) 
  
AAS did not control the pickup location or route KDH took to transport Salter’s vehicle. KDH was free 
to contract with other customers transport other vehicles while on route to deliver Salter’s vehicle. 
AAS did not pay KDH mileage, gas or maintain the vehicle or equipment it used to transport Salter’s 
vehicle. Beyond the $75 bonus, payment to KDH was due from Salter upon delivery. (Id., Nos. 40-46.) 
On November 20, 2020, KDH picked up Salter’s vehicle in Novato. While towing the vehicle on 
eastbound I-580 in Richmond, Hisey collided with Stepkin’s vehicle. (Id., No. 47.)  
 
Material Facts in Opposition 
 
The following undisputed and disputed material facts are taken from Plaintiff’s Response to 
Defendant’s Separate Statement of Undisputed Material Facts. (“Pl.’s Resp.”) These are the facts the 
Court finds material to the resolution of this motion. 
  
When AAS retained KDH for the transport job, it claimed it checked KDH’s rating based on reviews by 
other brokers, KDH’s license and insurance, and whether or not KDH was on AAS’s own “Do Not Use 
List” and nothing else. (Pl.’s Resp. Fact Nos. 107-110, 143.) According to Plaintiff’s trucking industry 
expert, Lew Grill, this was not sufficient to comply with the standard of care in the trucking and 
transport industry. Mr. Grill has opined that a company that arranges for or is involved in the vehicle 
transport process must check a prospective carrier’s safety violations on the FMCSA website. 
According to the information on the FCMSA website, KDH had incurred several safety violations in the 
few months before this accident, and had been taken “out of service” each time it was inspected by 
the USDOT. 
   
Mr. Grill concluded that, had AAS reviewed this information, it could not have, consistent with the 
standard of care in the industry, hired KDH for transport. In Mr. Grill’s more than 50 years in the 
trucking and transport industry rarely had Mr. Grill seen a company less qualified that KDH 
transportation. (Id., No. 149.) 
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The FMCSA website information is publicly available and easy to access and search. (Id., Nos. 124, 
132, 134-135, 145, 147, 155, 158.)  Mark Larson (AAS dispatch manager at the time KDH was hired) 
and Ian Couture (a dispatcher), both testified they knew of the FMCSA website, with Couture 
describing it as a “reliable source of information.” (Id., Nos. 50, 107, 111-14, 121.) Larson testified 
that a carrier’s safety violations were important information for AAS to know. While Couture testified 
he would “bring up” the FMCSA information to his supervisors, but also maintained that AAS’s 
process for vetting carriers (license, insurance, ratings, “Do Not Hire”), was “good enough” and “in 
compliance.” (Id., Nos. 108, 122, 126, 140-41, 153.) 
  
Mr. Grill disagreed that AAS’s vetting of carriers was sufficient to meet the standard of care and 
explained the steps AAS should have taken before booking KDH to transport Salter’s vehicle. (Id., Nos. 
145-148, 151-152.) Mr. Couture also testified that looking for safety violations on the FMCSA website 
was not AAS’s job. (Id., Nos. 123-124.)  Mr. Grill disagreed, stating it is not only the USDOT’s job to 
monitor carriers for safety, and that any company that arranges for or is involved in the transport of 
vehicles has this duty. (Id., Nos. 155-156.) Mr. Grill disagreed with AAS’s position in this litigation that, 
because it had not used KDH before, it could not be expected to know about safety issues. Rather, 
Mr. Grill opined that the fact that AAS did not know KDH provided an even greater reason for AAS to 
have more thoroughly vetted KDH before retaining it for a transport job. (Id., Fact No. 158.) Mr. Grill 
stated KDH had a “horrific” safety record, and no reasonable broker should have hired it in the face of 
the safety information. At the very least, AAS was required investigate the safety violations before 
selecting KDH for transport. (Id., No. 147.)  
 
Legal Standard 
 
Code of Civil Procedure §§ 437c(o)(1) and 437c(p)(2) provide the relevant legal standard for deciding 
a motion for summary judgment. Section 437c(o)(1) provides, in relevant part:  
A cause of action has no merit if one or more of the elements of the cause of action cannot be 
separately established, even if that element is separately pleaded.  
Section 437c(p)(2) provides, in relevant part:  
 

A defendant or cross-defendant has met his or her burden of showing that a cause of 
action has no merit if that party has shown that one or more elements of the cause of 
action, even if not separately pleaded, cannot be established, or that there is a 
complete defense to that cause of action. Once the defendant or cross-defendant has 
met that burden, the burden shifts to the plaintiff or cross-complainant to show that 
a triable issue of one or more material facts exists as to the cause of action or a 
defense thereto. The plaintiff or cross-complainant shall not rely upon the mere 
allegations or denials of its pleadings to show that a triable issue of material fact 
exists but, instead, shall set forth the specific facts showing that a triable issue of 
material fact exists as to that cause of action or a defense thereto. 
  

The party moving for summary judgment has the burden of persuasion to show there is no triable 
issue of material fact and thus it is entitled to judgment as a matter of law. (Aguilar v. Atlantic 
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Richfield Co. (2001) 25 Cal.4th 826, 850.) Only if the moving party successfully meets this burden does 
the burden shift to the opposing party to make its own prima facie showing of the existence of a 
triable issue of material fact. (Ibid.; see also Chern v. Bank of America (1976) 15 Cal.3d 866, 873.) The 
scope of the defendant’s initial burden is defined by the pleadings. (See 580 Folsom Assocs. v. 
Prometheus Dev. Co. (1990) 223 Cal.App.3d 1, 18.) 
 
Judicial Notice and Evidentiary Rulings 
 
The parties’ requests for judicial notice of the first amended complaint and answer to first amended 
complaint are granted. (Evid. Code. 452(d) and CRC 3.1350 (e)(4).) 
 
Plaintiff’s request for judicial notice of the traffic collision report is denied. Neither police reports nor 
statements contained in them are subject to judicial notice. (People v. Jones (1997) 15 Cal.4th 119, 
171, fn. 17 [“we decline to take judicial notice of the truth or accuracy of an entry in a police report, 
because such a report is reasonably subject to dispute”].) 
 
The Court’s rulings on evidentiary objections will be set forth in the separate order provided with 
the objections. 
  
AAS’s Motion is for Summary Judgment  
 
As an initial matter, the Court notes that while AAS lists two separate issues in its Separate Statement, 
and discusses two separate issues in its moving memorandum, it has filed a motion for summary 
judgment, not summary adjudication, and does not list any separate issues for summary adjudication 
in its notice of motion and motion. 
 
“The language in Code of Civil Procedure section 437c, subdivision (f) makes it clear that a motion for 
summary adjudication cannot be considered by the court unless the party bringing the motion duly 
gives notice that summary adjudication is being sought.” (Gonzales v. Superior Court (1987) 189 
Cal.App.3d 1542, 1545-1546.) This stems from the “elemental” rule that a notice of a motion must 
state in writing the grounds upon which it will be made, which has been held to be especially true in 
the case of motions for summary adjudication of issues. (Id. at 1545.) 
 
California Rules of Court, rule 3.1350 states that if summary adjudication is sought, whether 
separately or as an alternative to the motion for summary judgment, the specific cause of action, 
affirmative defense, claims for damages, or issues of duties must be stated specifically in the notice of 
motion and be repeated, verbatim, in the separate statement of undisputed material facts. (CRC 
3.1350(b).)  
 
Given this procedural posture, Plaintiff argues that even if the Court determined that KDH was an 
independent contractor AAS, Plaintiff still presents a fact issue as to whether AAS negligently selected 
KDH as this claim does not require an employment relationship. The Court agrees that summary 
judgment must be denied if there is a triable issue of fact on the negligent hiring issue; therefore, the 
Court proceeds to address only those arguments necessary to resolve this motion. 
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Negligent Hiring of Independent Contractor 
 
In its motion, AAS concedes that California law recognizes a cause of action for negligence based on 
the negligent hiring or retention of an independent contractor. It states “A party is generally liable for 
the negligence of its independent contractors. One exception is when the company is negligent in 
selecting or hiring the contractor.” (Mem., p. 8:12-14.) AAS relies on the theory of negligent exercise 
of control set forth in Restatement Second of Torts, section 411, which states: 
  

An employer is subject to liability for physical harm to third persons caused by his 
failure to exercise reasonable care to employ a competent and careful contractor (a) 
to do work which will involve a risk of physical harm unless it is skillfully and carefully 
done, or (b) to perform any duty which the employer owes to third persons. 
 

Comment a to Section 411, in turn, defines a competent and careful contractor as "a contractor who 
possesses the knowledge, skill, experience, and available equipment which a reasonable man would 
realize that a contractor must have in order to do the work which he is employed to do without 
creating unreasonable risk of injury to others." 
  
Comment b to Section 411 further explains: 
 

The employer of a negligently selected contractor is subject to liability under the rule 
stated in this Section for physical harm caused by his failure to exercise reasonable 
care to select a competent and careful contractor, but only for such physical harm as 
is so caused. In order that the employer may be subject to liability it is, therefore, 
necessary that harm shall result from some quality in the contractor which made it 
negligent for the employer to entrust the work to him. 1 

 
AAS then cites two out-of-state decisions to argue it has no liability on a negligent hiring/retention 
theory. The Court has reviewed the cases AAS cites as controlling and finds that neither case supports 
AAS’s position on our facts. 
 
AAS first cites to Puckrein v. ATI Transport, Inc. (2006) 186 N.J. 563 to argue that it  had a process for 
vetting motor carriers which included making sure they had a current motor vehicle license and 
appropriate insurance, which satisfied its duty of care as a matter of law. 
 
Puckrein involved the retention of a recycling company (BFI-NY) of a carting company (World Carting) 
that, in turn, contracted with a related transportation company (ATI), to transport a load of glass 
residue for BFI-NY. During the transport, ATI’s tractor-trailer struck and killed the decedents. 
Numerous defendants were sued for wrongful death, including BFY-NY. In reversing summary 
judgment for BFY-NY on a cause of action for the negligent hiring, the New Jersey Supreme Court held 
that a principal will be held liable for negligent hiring when it knew or should have known the 
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contractor incompetent or unskilled to perform the job for which it was hired. (Id. at 576.) 
Contrary to how AAS describes Puckrein, the New Jersey Supreme Court did not say that checking 
that a hauler had a license or insurance was sufficient. In assessing the defendant’s liability on the 
theory that it hired an incompetent contractor, the Court stressed that “the hauler's basic 
competency included, at a minimum, a valid driver’s license, a valid registration certificate, and a valid 
liability insurance identification card.” (Id. at 578, emphasis added.) The Court in Puckrein did not say 
this was all that was required to meet the standard of care. 
  
The facts here also distinguish AAS’s other cited case, McLaine v. McLeod (2008) 291 Ga. App. 335. In 
McLaine, the Georgia appellate court found that an entity (Georgia South) that hired a trucking 
company (Kight Trucking) and driver (Moody) to transport goods was not vicariously liable when 
Moody caused an accident. The McLaine plaintiffs argued that Container South should be liable for 
negligently hiring Kight Trucking. The court rejected this argument, among other reasons, because it 
was undisputed that Kight Trucking provided tractor-trailers and drivers for Container South for over 
a year without any problems and the USDOT performed a safety audit of Kight Trucking just two 
months before the accident and determined that it met the government’s safety fitness standards. 
(Id. at 342.)  
 
AAS has not presented evidence for the appropriate standard of care is for hiring or retaining carriers. 
Plaintiff has offered evidence in the form of her expert’s declaration that a reasonably prudent auto 
transport broker such as KDH should have reviewed publicly available and easily accessible safety 
information on the FMCSA website prior to hiring a carrier.  (Pl.’s Resp., Fact Nos. 148-149, 158.) 
Thus, AAS’s evidence that it adequately screened KDH prior to offering it the transport job is disputed. 
The Court does not find on this motion that AAS was non-negligent as a matter of law. 
  
1 As with any claim of negligence, a party seeking damages for negligent hiring of an independent 
contractor would be required to establish the four elements of negligence: (1) a legal duty owed to 
the plaintiff to use due care; (2) breach of duty; (3) causation; and (4) damage to the plaintiff. (County 
of Santa Clara v. Atlantic Richfield Co. (2006) 137 Cal.App.4th 292, 318.) As to each claim as framed by 
the complaint, a defendant moving for summary judgment must satisfy the initial burden of proof by 
presenting facts to negate an essential element or to establish a defense. (CCP § 437c(p)(2); Scalf v. D. 
B. Log Homes, Inc. (2005) 128 Cal.App.4th 1510, 1520.) AAS’s motion is directed to issues of duty and 
breach. It has not attempted to shift the burden as to causation. 

 
 

 

 


